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Comgiaint Unit
DIVISION OF WATER RIGHTS

DATE: June 1, 2007

SUBJECT: REPORT OF INVESTIGATION FOR A COMBLAINT FILED BY LEE HOWARD
REGARDING DIVERSION FROM THE EAST FORK OF THE RUSSIAM RIVER

BACKGROUND

ln January 1998, Thomas Hill and Steven Gomes purchased 32 acres t located immediately
south of Lake Mendocina Drive and adjacent to the Russian River' near the City of Ukiah from
the Robert Wood Living Trust. The Grant Daed covering this transaction indicates that alf water
rights and claims of fitle to water of the grantors associatad witn the land were included in the
sale.

One of Mr. \Woad's predecessors-in-interast, E.L. Waldteufel, recorded a water right nobhice on
March 24, 1914, According to this notice, Mr. Waldteufel claimed a right to divert 130 miners
inches under 3 4-inch pressurs, or 2 cubic feet per second (cfs) from the West Fork of the
Russian River for domestic, culinary, and irrigation purposes on Lot #1233 of the Yokayo
Rancho. The land purchased by Messrs. Hill and Gomes cansists of the southeastern portion
of Lot #103 and contains roughly 20% of the acreage originally contained in Lot #103.

nir. Lester Wood, Robert Wood's father, originally file¢ Statement aof Water Diversion and Use
(Statamant) 5000272 in 1867 which reported the diversion and use of water on ihe Wood
property. Supplemental stataments for SO00272 ware also fiied for the ysars 1970-72,
1979-81, 1985-87. and 2002-04°,

CreekBridge Homes L.P. (CrzekBridge; sought a sizable partan of the praperty from
Messrs. Hill and Gomes in 2001 and subsequently bullt 125 homes on the property. A buffer
sirip to provide an open space ! riparian corridor approximately 100 feet wide between the Wast

' _Taig reach of ihe rivar is identfied as the Russian River by fre .S Geological Survey but s oftan
called the Wesi Fork of ihe Russian Rer by locals. Itwill be -eferred to as the Wast Fork in this report,

! This supplemantal statement was filed oy Mr Gormas Al of the athers wers filed by Lester Wood ar
pis son. Robert Wood.
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annal and the progerty purchased by CreskBridge was retained Jy
CreekBridge Homes filed Statamant 5015625 in 2001 According to
ant. CreekSridge not only purchased the property but also
obtained the reservation of the proporticnal water right for fhis property which was astablished
and recorded prior fo Dacember 1314." Qnly the priginal statement was filed. No supptementat
statements have been ceceived from CreekBridge Homss inr Siatement 5013625

Eark Ru3sian River ch
Massrs. Mill and Gomas.
information sentained with this statem

Messrs. Hill and Gomes enterad into an agraement with the Millview County Water District
iMillview) in Ociober 2062 This agreement provides for the lease and/cr purchase by Millview
claim of appropriative right allegedly neld by Messrs. Hill and Gomes. usa of

of a pra-1214
5000272. The recitais of this agreement include the

which has been reported under Statementi
foflowing statement’

the owner of those certain waler rights established
rch 24, 1914, by which LA. wWaldteufel claimed
Russian River at the point of posting to the

inch pressure, {approximately 1450 acre
ses (the “Watsr

ticensor (Messrs. Hill and Gomes) 15
by the claim of JA. Waldtaufel dated Ma
the water flowing in the West Fork of the
axtent of 100 inches measured under a four
foot), the purpose for such claim being for demestic and culinary purpo

Right?.
r day {gpd) 0 Messrs. Hitl and Gomes. The

ctober 15, 2002 unti
a sffactive period of this agreement

The agraement also reserves 125,000 gallons pe
affective period of the agraement is iisted as being fram O
October 14, 2008 Complaint Unit staff understand that th

nas been axtended.
on March 6, 2006 regarding fhe diversion

a complaint against Thomas Hil;
$000272. Mr. Howard s compiaint contains

{ae Howard filed
d pursuant io Statement

and use of water reporte
the following allegations:

000272 ciaimed by Messrs. Hil and Gomes is & pre-

» While the basis of right pursuant to 3
f this particular type of nght has been lost due to

1914 appropriative ¢laim, any basis 0
nonuse befween 1914 and 2001.
iands that have a valid riparian

was made under a riparian
tiated or vested.}

. Al use pror to 2001 under this claim of right occurrad on
pasis aof right. (The implication being that any use that occurred
claim of right and a valid pre-1314 appropriative ciaim of right was never in

« The point of diversion far S000272 has been moved downstrsam from a location on the
Wast Fork of the Russ@n River to a jocation an the main stem Russian River.

g 2006. Messrs. Hill and Gomes. Millview, and Creek8ridge Homes
complaint. Oniy Miitview responded via 2 letter dated
following pertinent points:

By letier dated March 2
wera askad to respond (0 the
Aprii 24, 2008 which contains the

y are the legal Owners of 3 pra-1314 appropriative right
ght ar2 reported via Sratament 3800272

Massrs. Hil and Gomes pelizve the
Oyyarsions mads under this claim of o
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. yyatar raportad oursuantio a suppiemantal Statemant 4ated Juna 10 20035 for the monhs
of May through November Lnder S000272 occurred at Milview's point of diversion located
‘mmadiataly downstream of the confluence of the East and Wast Forks af th2 Russian
River. Tris water was usad 10 sugoly the 125 homes constructed on the property previousiy
awned by Mr. Woods.

« Millview understands that Messrs. Hil anc Gomes via the lease agreement, “‘grantad.
conveyed, and assigned all right, title and intarest to the water right S000272 to” Milliew
axcept for a coilective reservation of 125,000 gpd to be applied aqually to each of the
125 herras constructed by CreekBrldge3.

« CreekBridge diverted water under the claimed right from July 2001 through Septemier
2002 pursuant o 5013625

« Milview currenily supplies water to aii of the piace of use identified under 3000272 and
5015625, which is completaty within Miltview's boundaries, during the months of May
through November. Water service is supplied during the months of December through
April pursuant to willview's License 492 (Application 3601}, Permit 13936 {Application
17587 and a water supply agreement with the Mendocino County Russian River Flocd
Control and Water Conservation Improvement District {Flood Controt District}.

. Based on conversations between Millview's legal counset and Robert ‘Woods prior io his
death, Millview believes that the ore-1914 claim of right was noi forfzited due to non-use
during Mr Wood's ownership of the property.

FIELD INVESTIGATION

On August 30, 2006, Division staff (Chartes Rich and Chuck NeSmith} conducted a fieid
investigation regarding the subject complant. Staff met with Messrs. Hill and Gomes.

Tim Bradley (Milview's General Manager), and Christepner Meary (Millview's legal counset}.
Mr. Howard was nat available for the inspection. However., Complaint Unit staff met with him
immadiately after the inspection and provided a hrief outline of the activities that ocourrad

during the inspection .

The property formardy owned by the Wood family was visited. An old wooden crib inlet channet
was observed about two hundred faet below the Lake Mendocino Drive bridge on the west bank
of the West Fork Russian River. Some piping was still in place. No diversion appears o have
accurrad at this location in recent years. Mr. Gomes stated that some diversion of water to the
wWood property for irigation of crops including grapas sontinued untii the land was graded for

nouses in 2001

vy

Some flow was obsarved in the river channal, The U.S. Geological Survey (USGS) maintains 3
fliow menitaring station (1 1481000) a short distance upstream of this location. According to

3. Apparanty. 1000 god was resersed feam the portion af the nght withheid Dy Massrs Hill ang Gomas
for domeagtic purposes at gacn of the 125 homes uilt and said by CraekBridge
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racords available on tha \ntemet at 3 ‘ater date the fow al the time of our inspection was
agproemately 0.93 cofs

Aftar ieaving the property formerly awnad Dy Mr wiood. we visited tha District’s point of
dwersion (POD) on the main stam Russian River This point s located about 2.000 fest
downstream of the Waod PQOD and about 600 feet below the confluence of the East and West
carks of the Russfan River. Basad an outflow measuraments at Lake Mendocino caniained i
the database at the California Data Exchange Center {CDEC) and USGS data for

Gage 1148100C. flows in the Russian River in the vicinity of the Distict's POD were about

227 =fs during our visit (226 cfs outflaw + 0 93 cfs at Gage 114610C0).

A small pump was diverting water from the surface fiow of the Russian River nito Millview's
recharge basin located about 150 feet east of the river Water seeps from this basin info the
ground and is recovered by a number of wells located within 75 to 150 feet on both the north
and south sides of the recharge basin. The soils in the area appeared to be quite sandy and
propably actas a rapid sand filter. The production wells on the north side of the recharge basn
run in a generally 2ast | west fine that extends about 500 feet fram the river. Millview's wells
probably draw watar coming from: 1) the racharge basin, and 2) the subterranean siream

channel of the Russian River.

After visiting the District's facilities. all of the participants sat down together and ! asked the
following questions of Messrs. Hill and Gomes as walk as the Millview representatives and
raceived the answers indicated below:

Question #1: Did the diversion pursuant to 5015625 by CreekBridge Homes cease as of
September 20027

Answer #1.  Yes. CreekBridge Homes no kenger has any interast in water rghts associated
with the property farmerly nwned by the Weods.

Question #2. Has any diversion of water been mada from the Waest Fork Russian River o
serve the 125 homas constructed by CraekBridge Homes?

Answer 2. No. Al water supplied to the 125 homes located on the former Wood property
has bean provided by Millview using e POD's located beiow the confluence of

ihe East and Wast Forks.

Question #3° Do giversions fo the 125 CreekBridge Homes made pursuant to the ctaim of right
reparted under S000272 occur only during the months of May to November (1.2
the historic irrigation season on the former Wood property)?

Answer #3  Yss Divarsions 0 sarve the 125 CraskBridge Homes during the May to
Ncvamber period are mads pursuant fo the pra-14 claim of right. Diversions
during the Dacember through April period are made undar sither Millview's
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gost-1374 appropratbve fights: e, License 432 i Applicanon AJ03601; or
Darmit 13936 (Appiication AQ17587]1: of under the contract with the Fiood
Contral District.

Quesiion #4:

Answer #4.

Ars any divarsions raported under 5300272 or slaimad under ihe pra-1914
aporoprialive right anginally associated with the former Wood property used 10
supaly any placs of sz other than the 125 CraekBridge Homeas?

No. Ail use reported under §700272 or made pursuant to a pra-1 914 claim of
right initiated by E.L. Waldteufel since 2001 has ocaurag at the 125 CreekBridge

Homes.

Question #5:

Answer #5:

is thera a way of measuring the amaount of water usad by the 125 CraekBridge
Homes urder the pre-1914 ciaim of right”

vYas. Each house has a separate water meter that 15 read on a periodic bas:s.

Question #6:

Answer#ﬁ:

Is a deposition, declaration, of other written document avaitabie regarding
westimony provided by Robert Wood or his predecessors in interest deaitng with
the use of water pursuant [o the pra-1 914 approgriative claim of right?

No. Such a document is not avaiable.

Questicn #7:

Answer &7

s any other testimony by a narty with first-hand knowtedge regarding use of
water pursuant to the pre-1914 apprapriative ciaim af right available?

ves. A sworn statement of Floyd Lawrence. taken by Mr. N2ary, was proviced.”

Question #8.

Answer #8.

The Millview response letter dated April 24, 2006 states that the HilliGomes
reservation may have been deeded to the 125 CreekBridge homes @ 1,000 gpd
each for a total of 125.000 gpd. Is this corract?

No. The 125.000 gpd allotment has been iransfarrad to Millview pursuant to ihe
lease agreement with Millvigw.

' . A copy of thus statemant was sent o Me Howard 712 the J S mal on Sepiamber 3. 2005
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ANALYSIS
ir order to fully addrass Mr Howard 3 compiaint, the following ssues must ha analyzed:

1 Could diversions to the parce! of land owred by Messrs. Waldtauiel, ¥/2cds, and
Hill/Gomes as wall as the diversions made to satisfy the 123 new nomes been made under
3 valid riparian ctaim of right”

2 If the parzel in quastion does in fact quaiify for a riparian claim af night. wers the diversions
that occurrad benween 1914 and 2001 made under a pra-1314 aporopriaiive claim of right
or a riparian claim of right?

3 |f diversions wars made pursuant (¢ a ore-1914 appropriativa claim of right, what is the
currant extent af this right {i.e., how much water can be divertad and during which seasaon)?

4 Has tha change in PQD resulted n the diversion of more water pursuant to a pre-1914
appropriative claim of right than would have been available at the pravious POD?”

Did Mr. Wood abandon his basis of rignt at the time of the approval of the West Fork
Subdivision?

w

Issue #1 - Riparian Ctaim of Right

Aithough the iegistaturs has anacted few laws relating to riparian rights, sevaral court d2ciISi0ns
have resuited in the foliowing general rules regarding the applicability of 2 npartan claim of right
to a particutar parcel of land: ‘

« A property owner may have a riparian water right when a stream flows through the progerty
or when the property horders a stream or lake.

« If sucha parcelis subdivided such that one or more of the subdivided parcels no tonger
touches the stream, sach parcel is deemed to have been “sevared” and the riparian status
of each parcel is tarminated forever unless: 1) the riparian status is praserved via specific
language in the conveyance docurnent; or 2) clear evidence is available to demonstrate that
a) use of water had been accurring on the severed parcal; and b) the new owner purchased
the severad parcel with the intent of continuing use of water as If the parcef had not beén

savered.

« Ariparian right wil be last farsver if the right 15 legally "severad” from the parcei (i.e.. {3
riparian land gwner via 2 grant, contract, title transaction, stc. sither separates and
abandons the figarian status or Conveys the parcel to another party and specifically
excludes tha riparian right).

» Riparian water right holders may only divert a share of the natural flow of water in the
stream. The natural streamflow is the flow that occurs in a watarcourse due fo accrations
feom rainfali, snowmelt, springs and rising groundwater. To the exant that flow i its naturat
state raaches or flows through their oroperty. riparian water right holders have 3
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proporticnal nght, Dasad on need. fo the us2 af tha ratural fiow  In ames of waar shortage,
rpariar diverters must share 2 avaifadle natural flow

A riparian right does not aliow diversion af water thatis “foregn "ta the stream source
Water imported to the watershed from a separate watershad, water that is seasonally stored
in 3 raservoir and subsequently raleased later in fime into the system, or wmigation runoff
from percolating groundwater applied to upstraam iands may not be diveried under a
riparian claim of right.

Watar diverted undar claim of riparian right may only be used or ihe parcel cf iand that
abuts the siream {or on a “severed parcel’ for which the riparian status has been ratained
as discussed above}, and thea only an that pertion of the parcal that drains back into the
stream (i.2., is within the watershed of the source straami.

« Riparian rights are not lost by nonuse of the water.

Water may not be stored during one seascn for use in a later season. However, water may
he retained for strictly “regulatory” purposes. “Regufation” of water means the diract
diversion of water to a tank or reservoir in order that the watar may be put {o use shortly
theraafter at a rate larger than the rate at which it could have been diverted continuously

from its source.

Water divertad pursuant to a riparian nght s subject to the doctrine of raasonable use,
which limits the use of water to that quantity reasonrabty raquired for beneficial purposss.

The parcel of land purchased by Messrs. Hill and Gomes tauches the Wast Fork of the Russian
River and the entire parcel drains back into this source. Complaint Unit staff ara not awars of
any “foreign” water in the West Fork® nor has any evidence come to light indicating that a prior
owner “legally severed” or apandoned the riparian claim of right. Consaguently, all of the
available evidence supports a claim of riparian right for the original parce! purchased by
Messrs. Hill and Gomas from Robert Wood in 1938,

The land that CreekBridge purchased to construct the 125 homes does not touch the West
Fork Russian River. This land was thareby physically severed from the river. However,
Complaint Unit staff have not reviewed the title transactions that led to this physical severance
to determine what language might have been included to preserve the riparian status. The
cover document that transmitted Statement S015625 states:

“  Croekbridge Homes just recently purchased the property described on [he atfached
farm in Ukiah adjacent to the Wast Fork of the Russian River along with fha reservation
of the proportional water right for this progerty which was esfablished and recorded prior

to 1914." (underfining added)

1. Alarge portion of the flows avaladle at Millview's POD comes from the Zast Fork of the Russian River
and are sither ‘forsign in time” {i 2, releasas from saasenal storage n Lake Mendocinoi and/or “foraigr 0
piace” {L.e.. imparted from the Eal Biver watarshed va the Potter Yaliey Project} Such flows ars not
avalable for diversion pursuant to 2 nparian claim af night
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yWhile this passage refars o a ora-1314 appropriative slaim of night, 2 court might find that thus
language couplad with specific language in the convayance document is adeguate o hava
provided 2 rasersation of the riparian status of the parcel(3) purchased by CraekBridge

CraexBridge subdivided this parcel(s), constructad 125 nomes. and sold the homes and parcels
an which the homes wera sonstructed to individuals. Complaint Unit staff have no knawledge
of the datails involved in these ntie transactions. If adequate language was not inciuded in the
titte conveyance documents, these parcels probably ars no longer riparian to the stream. W hile
Millview has always provided water to the homes, Complaint Unit staff guestion whether
Millview could serve watar lo the hames under a riparian claim of right held by individual home
owners’. The answer to this question is probably unnecessary as Millview has maintained that
such senvice was provided pursuant {o 3 pra-1914 claim of appropriative right and not pursuant

to a riparian ctaim of right.

Issue #2 — Existence Of A Pre-1914 Appropriative Right On A Riparian Parcel

This question is important because diversions of water made first by Mr. Waldteufei in 1914 and
jatar on by the Wood family. could have been made pursuant (0 a riparian claim of right. Such
a right cannot be separated from the parcel, except to permanently terminate the rAght. if the
diversions wera made under 3 riparan basis of right. a pra-1914 appropriative right (which can
he separated from the parcet on which the right was originated) would not have accrusd and
thera would be no nght to transfar to Millview.

Walls Hutchins addresses this issue beginning on page 208 of his book. The California Law of
Water Rights. Complaint Unit staff have alsa conferred with tegal counsel from the Slate Water
Resources Control Board's Office of Chief Counsel. Based on this rasearch. Compiaint Unit
staff believe that a pre-1914 appropriative nght car be initiated and perfacted on a nparian
parcel. Consequently, the October 2002 agreement appears to have conveyed or fransferred a
valid pra-1914 appropriative claim of right from Messrs. Hilt and Gomes to Millview - - at least

on a temporary basis.
According to Section 1708 of the Water Code:

“The person entitied [0 the use of water by virtue of an appropriation other than under
the Water Commission Act or this code (ie, apre-1914 appropriative claim of right}

3 . A governmantal antity such as a raunicipality or water districl can possess 4 riparian claim of nght.
Howsever, the governmental entity can only use the water uncer tus hasis of right on parcels of land that
are owred oy the entity ang that are npanan to the source of supply [see page 207 of Wells Hutchins’
California Law of Water Rights). Riparian right nolders, ty antering into a specific agreemsant, can maka a
water company their agent for the purpose of distributing the watars to which the riparian nght holders ara
entitied (see page 255 of Walls Hutchins' California Law of VY ater Rights) Caormplaint Unit staff ara not
aware of 2 similae precadent that would enable a governmental entity, such as Miliview, ta serve in the
sama capacity as a water company, i 2 as an agent for the :ndiv:Cual nparan nght holders wha meraiy
delivers water g ihe parcal out nolds no water fghls
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may change the point of diversion, place of use. of purpose of use if others are not
infured by such change and may extand the ditch. flume. pipe, or aqueduct by whith
the divarsion Is made to places beyond that whers the first use was made.” {Underlining
and bolding added)

Millview changed the POD to a location dawnstream of the confluence of the East and Wast
Forks of the Russian River. Based on the information provided by Millview representalives
during the field investigation, the place of use has rematnad the same However, Millview
rould change the place of use as well.

The permissibility of changes such as these pursuant to California water iaw are all
predicated on the condition that such changes do not rasult in injury to athers. if diversions
were resurted on the property formerty owned by Messrs. Waldteufel and Wood under a
riparian ciaim of right”, the transfer of the right to Miltview could result in injury o ather
downstream right holders such as the Flood Control District, City of Ukiah, Willaw County
Water District, Sonoma County Water Agency. etc. uniess Millview were to reduce
diversions by an equivalent amount. Any right holder (including post-1914 appropriative
right holders) that is adversely impacted, could ask 2 court to require that Millview reduce or
aliminate diversions under the pre-1914 appropriative claim of right untit such time as the

injury is alleviated.

Insuring fhat the use of water under a riparian ciaim on the property formerly ownied Oy
Messrs. Waldteufel and Wood does not begin again could be achieved by sither terminating
the riparian status of the property via a titie transaction (i.e., “strip” the riparian staius of the
property) or via a contractual obligation with Millview whereby diversions under the fiparian
claim of right would have to be reduced or terminated in the evant another right holder could

demonstrate injury.

Issue #3 ~ Extent Of The Pre-1914 Appropriative Right

Priar to 1314 appropriative water rights could be acquired by simply diverting and putting water
to beneficial use pursuant ta commaon faw. Thesa rights are often referred to as “common law”
or “nonstatutory” pre-1914 appropriative rights. The priority of the right relates back lo the date
when the first substantial act toward putting the water o beneficial use was undertaken;
provided the appropriation was completed with reasonable diligence. If the project was not
commenced with reasonable diigence, the prierity of the right did not attach unti beneficial use

commenced.

Batween 1872 and 1914, 2 "statutory" appropriative right could also be initiated oy complying
with Civil Code Sections 1410 et seq. Under thess pracedures, @ person wishing to intiate an
appropriation of water could post a written natice at the paint of intended diversion and racord a8

* _Mr Gomes menticned during the field investigation the possibility of using some water to controt dust
andior maintam landscaping in the future on the strip of fand still owned by Messrs. Hil and Gomes. If the
125 homeas constructed by CreekBridge still possass a valid riparan ciaim of right. the owners couid aiso
divert water under such a ctaim . However, Millview could nat exercise tivs nght on thar benalf. In vew of
the nead for 2 freated water suppty. there is litie gotential for these homaowners to divart water on their

Qwn
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copy of the notice with the County Racorders Office within 10 days. The notice was requirad to
\nciude infarmation regarding the amount of water appropriated. the purpose for which the
appropriated water would be usad, the place of use, and the means by which the water woulc
me divertad and conveyed 10 the place of use. Cammencement of construction was also
required within 60 days after the notice was posted and must have been prosecuted diligently
and unnterruptedly to completion, unless temporarily mterrupted by snows ar rain. If these
procedures wers followed and the diversion and use of water was commenced with reasonable
diigence, the priority of the right was the date that the notice was pasted. Failure to do this
meant that the prionty of the right did not attach untit beneficial use accurred. Howevar, since
tne affective date of the Water Commission Act (i.e., December 13, 1914), the only method of
initiating an appropriative right has been to file an application with the State Water Resources
Control Board (State Water Board) or one of its pradecessors in interest (Water Code Sactions

1200 et s8q.}

Once a pre-19.14 appropriation has heen perfected, the right can be maintairned only by
continuous beneficial use. Therefore, regardless of the amount claimed in the original notice of
appropriation, or at the time diversion and use first began. the amount which can now te
rightfully claimed under a pre-1314 appropriative right, has in generat become fixed by actual
heneficial use, as to bath amount and season of diversicn.

Thers are two mathods by which a ore-1914 appropriative right may be iost, abandonment and
noruse. To constitute abandanment of an appropriative right. thers must be concurrence of act
and intent, the relinguishment of possession, and the intent not to resume i for a beneficial use,
so that abandonment is always voluntary. and a guestion of fact. Nonuse is distinguished from
abandonment. Nonuse (of forfeiture) means failure to put water 1o heneficial use for a sufficient
periad of time when the water was available The courts have held that pre-1914 rights can be
lost as the result of five years' nonuse.

Successful assertion of 2 pre-1914 appropnative right, where the valicity of the right is disputed.
requiras evidence of both the initial appropriation and the subsequent mantenance of the right
by continuaus and difigent application of water to beneficial use. Freguently such evidence
cansists of orat testimony of persons who have actual knowledge of the retevant facts. As the
yaars pass, such testimony, dependent upon the racollection of individuals, may become
difficult or impaossible to secure. At least a partial remedy for this situation may be found in the
orocedure for perpetuation of testimony set forth in Section 2035 of the Code of Civil
Procedure. A record on water use under any pre-1314 appropriative right should be

esiablished and maintained by filing a Statement unless such a filing is exempted pursuant to
the requirements of Section 5101 of the Watar Code.

The notice recorded by E.L. Waldteufel in 1914 clearty demonstrates an intant to initiate
diversion pursuant 10 apre-1914 appropriative right. However, very little evidance exisis to
substantiate how much water was actually placed (o beneficial use prior to December 14, 1914°

3 Thiz s the affectve daie of the Water Commuesian Act. Insuiation of aporopriative nghts after (s date.
inchuding INcreasing diversions undet nghts already astablished, athar than by filing an apaofication with the
State Water Board (or a aredecessor in interest} is prohiited oy Calformia watar law
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or snorily theraafter in 3 diligent fashion. Onwy wo sources of information are currently
avalanle to Comptaint Unit staff that provide stadence regarding divarsign ang usa of walar
made on the property formarly owned Dy Massrs. Waldtaufal and ‘Wood between 1314 and
1398 when Messrs. Hill and Gomes purchased the property. The first source of information
includes Statements filed by the Woods. CreekBridge Homes, and Mr. Gomes on benalf of
Millviaw The second source is 2 “Swem Statement of Floyd tawrence’ takan on

August 2, 2008 and providad by Millview's legal counsei

Table 1. on the foliowing page, provides a summary of the infarmatian reported pursuant 0
Statements SO00272 and S0135625. Diversion and use reportad by ihe Woods did not exceed
an instantaneous divarsion rate of 500 gattons per minute (gpm) or 1.1 cfs with a total annuat
divarsian of 15 acre-feet {ac-ft). Diversion and usa reported oy CreekBridge Homes did not
axceed 36 gpm with a fotal annuai diversion of about 22 ac-ft. Millview's reported diversion and
use did not exceed 60 gom with a total annual diversion pursuant (o the pra-1814 appropriative
ciaim of right of about 44 ac-ft.

Wr. Lawrence's sworn statement provides very little guantifiabie information. He lived in the
immediate vicinity of the Waldteufel/Vood/HilllGomes property for almaost the entire period
between 1914 and 2006 when his statement was taken. His =arliest recollections would have
been around 1920. He recails that alfalfa, oat hay, pears. string beans. and vineyard crops
were the only srops grown on the property but did not provide any evidence ragarding the
amount of water that might have been diverted (o grow these crops. He sstimated that the fruit
tree nrchard was no more than four acres in size. The Woods only reported diversion for
vineyard and tress (either fruit or wainut) and mads no mention of irrigation for alfalfa or oat hay
in the statsments they filed. While Mr. Lawrence's sworn statament does not arovide much
guantitative data. he dees state that agricultural operations continued right up until CreekBridge
Homes began construction of new homes on the praperty; or around 2001-02. This indicates
that at least some amount of use continued in a fairly uninterrupted fashion fram the 2ary

1620's ip today.

Members of the Wood family first purchasead the property in April 1945 and owned the land until
Messrs, Hill and Gomes purchased the property in January 1998, a period of mare than

50 years. The original Statement and Supplemental Statements filed by the Woad family
indicate that the maximum diversion rate did not exceed 1.1 ofs and the annual depletion fram
the stream was less than 15 ac-ft. Consequently, a logical conciusion based on the currently
available avidence woutd be that consideradly more than 5-years passed without diversians
exceeding these amounts. Pursuant to Califomia water law. the Woods wouid have forfeited
that portion of the pre-1914 appropriative right to any diversions in excess of these amounts.
The maximum diversion rate reporied for the years 2001 through 2004 has been under 68 gpm
or 0.15 cfs. Conseguently, the maximum rate of diversion authorized pursuant to this rght may
nave further degraded to this rate.
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TABLE 1

Juna 1, 2CC7

WATER USE REPORTED UNDER STATEMENTS 5006272 AND 5015625

: Momths water !

! Year | PartyDiverting | was diverted | Diversion Votume Diverted |
: ) Rate | : Purpose )
1288 . W ond JL i 175 qpm ' annnal amount = iengaTinn nf 15 arres nf
: JUL | - 15 ac-ft" { grapes & walnuts
1979 | W ood MAY 300 gpm 2 3 ac-t ; frost protection {Nay! :
1371 " JUL o 32 ac#t I irrigation {Jut) |
1372 | SEP 2.2 act | irrigation {Sep) ;
: of zach year annual total § !
= 13.7 ac-ft i
1379 Wood I APR thru SEP | not specified not spacified wmigatian of grapes and
i 1380 ! | | walnuts
| 1381 | i [
1985 Waod APR thru SEP | nat specified @ not specifiad irngatian of 10 acras
1388 . |
19687 !
2001 CraekBricge JUN 7.7 gpm 1.02 ac-ft trmgation on
Homas JUL 7.45 gpm 1.02 ac-ft 1 10.5 acres of frut traes,
AUG 7.45 gom 1.02 ac-t 1 neme constructien, gust
1 SEP 3542 gpm 4.70 ac-ft control & domestic use
E ocT 3427 gom | 4.70 ac-ft ‘or 31 hames
; NOY 35.42gpm 4.70 3c-ft
: ! DEC 3427 3pm | 4 70 ac-ft
: H ! annuai total |
! ; © =2185acf
7002 | Millview Courty | MAY 1290 30m | 117 ac-it Domestic use for 350
W ater District JUN i 1727 gpm | 2.37 ac-t pecpie
; JuL i 214dgpm | 2.94 ac-fi
auG 1520 gpm | 2.22 ac-ft
\ SEP 13.12gpm | 2.07 ac-it
1 ocT | 17.32gpm 2.37 ac-ft
g NOV I 100tgpm | 1.37 ac-ft
! : annual lotai
: { =1511 acft
{2003 Millview Tounty SAAY 28.00 gpm J.84 ac-ft Daomastic use for 350
| : Water District JUN 3091 gom | 124 ac-it pacple
l i JUL 30.02gpm 411 ac-f
; AUG 53.34gpm 7.34 ac-ft
: SEP 3427 gpm 473 ac-ft
i ocT 35.93gpm | 4,32 ac-ft
| | NOV 18.88gom | 2.59 ac-ft
| : annual total
! ‘ i =3173acft
;2004 Miltviaw County MAY 47 27gpm | §.48 3c-ft Domastic usa for 350
: w ater District JUN i 4280gpm | 5.88 ac-ft people
‘_ ! JuL j B7.43gpm 1 924 3¢t
| % ALG 58.87 gpm | 3.07 ac-it
' ! SEP 55.94 gom | 7.68 ac-d :
; i ocT 31 36gom | 432 c-it 5
? : NOY | 1504gpm 2.20 ac-tt 1
! : annual otal i
: | =d3Bdacht |

i plaximum annual use in

roasant

S

ears lisiad as 153 3fa. Minimum annual use in ~agent yaars isted 35 7 3 afa.
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issue #4 — Impact of Maving the POD on the Pre-1914 Appropriative Claim of Right

Pyursuant o California water law, the point of diversion under an aoprapriative right can be
changed as long as the changs will naither: 3)m affact iniiate 3 naw right; nor 2}injure any
other legal user of water

initation of 2 new right - If a dvertar who hoids a valid or=-1314 appropriative right moves the
POD because the watershed above the POD is incapable of providing a fully adequate supply
thraughout the authorized season of diversion, the incremental incraasa in the water supply
obtained constitutes the initiation of a new appropriation. Such an appropriation is subject to
the requirements in effect at the time the new appropriation is initiated  If the initiation occurred
after December 19, 1814, the new appropriation would nave to be made in accordance with tha
requiraments of the Water Commission At as cadified in the California Water Code or via
acquisition of a permit from the State Watar Board.

Injury to a legal usar of water - Sectian 1706 of the California Watar Code statas:

The person antitled to the use of water oy virtue of an appropriation other than under the
Watar Commission Act or this code may charge the paint of diversion, place of use.

or purpose of use [f others are not injured by such change, and may exfend the aitch,
flume, pipe, or agqueduct by which the diversion is made to places beyond that where the
first use was made. {underiining and baolding added)}

Flow records for the U.S. Geological Survey gage #11461000 on the West Fork of the Russian
River® are available for water years 1912-13 and 1953-2006. Table 2 (below) provides a
summary of flow axceedence for these records during the seasen of use for the pre-1314

appropriatize claim of right.
Table 2

USGS Ga_gLe #11461000 - Russian River near Ukiah, CA

Exceedence'

Month / Flow 0.1 cfs 3.5 cfs 1.1cfs
May 100% 100% 100%
June 99% ‘ 97% 95%
July B8% 75% 52%
August 73% 44% 23%
September 76% 39% 20%
QOctober B6% 58% 40%
November 897% 90% 85%

3 | As discussed praviously the USGS rafers to this water body as the Russian River near Ukiah, CA.
However. iocals often refer to this body of watsr as ihe Wast Fork Russian River.

0 «Eqceedance’ means the amaunt of ima the soecified ficw was 2xzesded dunng the nistorcal racord
for that particular month
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This :able damonstratas ihal while abtaining 13 acre-fest of waler par rrigation sgasen fram the
Wast Fork is quite faasible, diverting at the maximum rats reported by the ‘Woods af 500 gpm i3
oroblemalbic: espacially durng the manths af July through October.

Millview has effectively moved the POD for the YWaldteufel\VWoodsiHilliGomeas pre-1914
aporopriative claim of right downstream pelow the confluence of the East and West Forks of the
russian River. Floyd Lawrance's sworn statement indicates that, at imes. the historicat flows
in the East Fork during the summer season prior to the construction of Coyote Dam that
impounds Laks Mandocino were actuaily less than those in the West Fark.

Flows in the East Fork below { aka Mendaocino are influenced by imports from the Eal Rivar
through the Snaw Mouatain Tunnei to Potter Valley and diversions to and releases from
seasonal storage in Lake Mendocino. The Eel River imports are ‘foreign in place” whergas the
releases from Laks Mendocing ars “foreign in time™. Both of these saurces of supgty currently
augment the natural flows substantially: aspecially during the summer and fall seasons.

Tabia 3 depicts the recent maximum, minimum, and average daily flows pelow Lake Menrdocino

by menth.
Table 3

Outflows (cfs) from Lake Mendocino
For water years 1997-2006

Month Maximum Minimwm Average
Oct 335 125 223
Nov 507 23 178
Dec 3,092 3 301
Jan 4,725 10 727
Fab 4,548 27 718
Mar 2,130 26 308
Apr 1.988 45 372
May 1.801 93 283
Jun 533 149 240
Jul 341 138 ' 261
Aug 350 161 260
Sep 362 106 247

Water released from storage in Lake Mendocino belongs 1o sitner the Sonoma County Watar
Agency or the Mendocino County Russian River Flood Controt and Water Conservation
Improvement District and/or their contractors sursuant to Parmits 12947 A LB

{ Apolications AD12019A & B)

Any imported water from the Eel River that reacnes Lake Mendocing s deemead t0 De
-abandoned” and is available for appropration based or diverters who hold salid approgriative
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rghts for this water. However, whiie the Eel River imports had been occurring for about

§ years. E L. Waldteufel did not anticipate making use af either of these sources of water when
he filed his appropriation notice in December 1914 as he only identified a POD on the West
‘Fork. Caonsequently, moving the POD for the pra-1914 appropriative claim of right downsfream
helow the canfluence of the East and West Forks will result in sither the initiation of a new
appropriation or injure others iF the diversions made under this cfaim of right exceed the flows
available in the Wast Fork at the old POD. Any diversian of water under this ctaim or right in
axcess of the flows available from the West Fork ars unauthorized and consfitute a {raspass
against the State of California and may harm the interests of other right holders.

Diversions made by either CreekBadge Homes or Millview under the pre-1914 appropriafive
claim of right during the period 2001 to 2004 did not excead the rate of diversion authorized.
However, the anaual diversions exceeded 15 acre-feetin 3 of the 4 years with the maximum
reported diversion m 2004 exceeding the authorized amaunts by almost 300%.

Issue #5 — Abandonment of pre-14 claim of appropriative right by Mr. Wood

Ms. Barbara Spazek, Executive Diractor of the Flood Control District, submitted a letter to
Complaint Unit staff an Apni 20, 2007. This letter contains the following passage:

. the property associated with the Pre-1914 water right was sold to Mr. Hill by Robert
Wood, a former member of the Board of the MCRRFCD. Mr. Wood, on several
accasions., mentioned during meetings that he had abandoned this water right at [he
time of appraval of the West Fork Subdivision. One of these occasicns was recorded in
aur Minutes dated, March 10, 2003. For your information | am attaching a copy of these
minutes (Exhibit B}.

Mr Wood is no longer alive and cannat be consulted for mare information than is contained in
the minutes. A letter was sent to Mr. Hill, along with copies to other interested parties, on

April 30, 2007. This letter transmitted a copy of Ms. Spazek’s April 20" letter and asked for any
information that might have a bearing on the abandonment issue inctuding any information
(6.g.. maps, environmental review documents, conditional use permits, etc.) that might shed
further light on the status of the pra-1914 appropriative claim of right. Mr. Neary, legal counsel
for Millview, responded via a letter dated May 7.2007. Copies of the following documents werg

included with this fetter:
a) ‘Assignment of Water Rights”

by Grant Deed between Robert Wood. as Trustee of The Rabert Wood Living Trust, and
Messrs. Hill and Gomes

¢} Negative Declaration for the West Fork Subdivision

d) Finzl Conditions of Approval for Subdivision #S 1-37. Waod issued by the County of
Mendocina

2) Subdivision Maps for the Wast Fork Subdivision
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Mr. Neary contends that the evidence currently available supports a conclusion that Mr 'Wood
did not abandon any water rights related fo the property purchased by Messrs Hiil and Games
regardless of the fact that the minutes for the March 10, 2003 meeting of the Flood Cantral
District, on face value, suggests atherwise. The documents provided by Mr Neary cantain no
referance to any action by sither the County of Mendocino or Mr. Wood that would indicate that
the pre-1314 appropriative claim of right was 2bandoned at the time the West Fork subdivision
was approved by the County of Mendacina. {f the County had truly required such an action as
part of the approval process, at least one af these documents should have contained such

information.

Ms. Spazek was provided a copy of Mr. Neary's letter as well as the documents he submitted
via a letter dated May 18, 20G7. She was asked to contact Complaint Unit staff by the close of
husiness on May 25, 2607 if she could provide any additionat avidence that would have a
bearing an the matter. She did not contact Complaint Unit staff. Consequently, canvincing
evidence that Mr. Woad abandoned the water nght is not currently available and staff assume
that no such abandonment has occurrad.

CONCLUSIONS

i ——————

1 Evidence is nat currently availabie 10 suggest that the portion of the property formerly
owned by Massrs. Waidteufel and Waod and currantly owned by Messrs. Hill and Gomes
{i.g., the =100-ft wide buffar strip adjacent o the Wast Fark Russian River) is not riparian ©
the West Fark Russian River. The praperty on which CreekBridge Homas gonstructed 125
homes has been physically severed from the West Fork Russian River. Unless evidence
exists that the riparian status of this land was somehow reserved at the time the titie
transaction resuited in physical severance, these parcels no longer possass 2 riparian claim

of right.

2. The pre-1914 appropriative ciaim of right originated by M. Waldteufel in Decemger 1914
and transferred aver time to the Woads, Messrs. Hill and Gomes, and Millview has a valid
basis. However, due to the forfeiture provisions of California water taw, the right has
degraded to the paint where the maximum authorized diversion is 15 acre-feet per annum at
a maximum instantaneous rate not to axcead 500 gpm or 1.1 cfs; or possibly less if the
maximum instantansous rate of diversion since 2001 for a period of 5 consecutive years
has peen less than this rate.

3 The PQD for this pre-1314 appropriative clam of right can ne moved downstream (g
Millview's facilifes. However, the maximum instantaneous rate of diversian under this right
at this location cannat exceed the lesser of eittier 500 gpm (or 2 smailer rate if recent use
nas been less as discussed in conclusion #1 abave) or the amount of water in the West
Fork at USGS Gage # 11461000

4 Creek8ridge and Milview may have divertad water in excess of the amount authonzed
under the pra-1914 appropriative claim of right. At least a threat af unautharized diversion
axists unless Miliview kaeps close track of the basis of right for all water diverted at

Millview's facilitias.
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RECOMMENDATIONS
1 That Millview be formaily directad to reduce diversions pursuant to the claim of 2 pre-1314
approprative nght and davelog a datailed accounting methodeicgy to track water diverted
undar the foliowing bases of nght:
a. the claim of a pra-1314 appropriative right (uniess Millview tarminates the agraameant
.yith Messrs. Hil and Gomes and ceases ali divarsions under this pase of right):
5 License 492 {Apglicatian AD03601j;
¢y Parmit 13936 (Application AQ17587), and
4} Contract with the Fload Control District pursuant to Permit 129478
{ Application A0129198).
2. That the complaint filed by Lee Howard against Thomas Hill be closed. Closure of the

complaint would not preclude enforcement action against Millview for 3 potential
unauthorized diversion.
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